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ABSTRACT:

In this paper I argue that human rights play a limited role in the achievement of international justice and that we should look instead to ‘taming the nation-state’ (as Kymlicka puts it) as the primary means for achieving justice, both locally and globally. The view I defend parallels that set out by Rawls in The Law of Peoples and this paper is part of a larger project of arguing for the normative adequacy of Rawls’ theory of international justice. I begin by arguing that human rights are best conceptualized as shared norms of judgment for discriminating what is tolerable from what is intolerable. For various reasons, some of which are quite pressing, we—the global community—have found it necessary over the past 50 years to more precisely define the limits of what is and is not tolerable and to secure public criteria that define the limits of toleration beyond the capacity of our natural language. Rights, I am arguing, are the means by which we create a common, shared conception of toleration. On this view, however, rights play a limited role in the achievement of global justice in part because the absence of international legal institutions makes it pointless to conceptualize rights as juridical claims and in part because their primary value is as global, public norms by which international actors (nations, corporations, individuals, etc) can be ‘named and shamed’. In the end, rights are not motivational norms, but evaluative criteria. I argue that achieving global justice is better seen as being rooted in the transition of domestic political societies from ‘nation-states’ to ‘Liberal Peoples’, a transition that, in effect, ‘tames the nation-state’. Central to the idea of a ‘people’ (as opposed to a ‘state’) is Rawls’ claim that a people possesses a ‘moral character’, by which he means that Liberal Peoples are reasonable and extend fair terms of cooperation to other peoples. In the last portion of the paper, I explore the idea of a people having a ‘moral character’ in terms of the shared narratives that comprise the norms of public reason. Although the concept of a ‘moral character’ is unnecessarily opaque on Rawls’ account, I argue that it is nonetheless a useful explanatory hypothesis. Understood as a common identity constituted by shared, public narratives, a society’s ‘moral character’ can either be the source of inflaming the excesses of nationalism or the basis of a curtailed ‘proper patriotism’ and a stable peace. I conclude that domestic and international justice is more likely to be achieved through the cultivation of a proper, national moral character than through the institutionalization of a global human rights regime. 

§1. Introduction


What does a just global order require? This is a question for normative political theory. Two possibilities immediately suggest themselves: We could, for example, institute a global human rights regime, by strengthening existing transnational legal and political institutions in order to insure adherence to universal norms. Or, alternatively, we could look to the moral character of the nation state and anticipate peace, the end of poverty, and basic human liberties through a process of reforming existing domestic political institutions, an approach Kymlicka calls ‘taming liberal nationhood’. Each approach differs significantly according to where it locates the agents of change and progress and the resulting nature of a just global order. 


Normative political theory cannot describe, of course, how a global just order can be achieved. It is not after all a predictive science and we should not expect normative political philosophy to provide a detailed road map leading to a just global society. It is not of course that normative theory pays no attention to the way the world actually is—it is absolutely critical that we avoid misplaced and dangerous utopian schemes—but rather that the-way-the-world-is sets limitations on our aspirations and circumscribes our conception of justice to what can be reasonably expected. On the other hand, what normative theory can do, that empirical political science cannot, is describe carefully what it is that constitutes a reasonably just global society—what it is that justice requires. 


In this paper, I approach this problem within the framework of political liberalism. I regard political liberalism as the only reasonable political conception of justice at the beginning of the 21st century and by which I mean a theory of justice that values reciprocity and reasonableness and distinguishes a political conception of justice from a moral conception. Rawls, of course, is the leading theorist of political liberalism. My purpose is to explain why on the one hand political liberalism does not regard a human rights regime as the basis for a reasonably just global system and on the other hand holds that global justice is better understood as achieved through the ongoing reform of the nation state, a process that results in the formation of liberal and decent peoples who possess a moral character and are politically stable. 


1.1 Initial Concerns about Human Rights. For some, this claim that human rights regimes are not the basis for a reasonably just global society might appear initially surprising since human right instruments, including the Universal Declaration of Human Rights (UDHR), are regularly praised as “momentous,” “stunning achievements.” The implication is clear: a human rights regime supposedly has not only been the source of past progress since WWII, but will be the locus of future progress. On the contrary, despite the often-intemperate praise for human rights treaties, NGOs, and quasi-legal regimes, it is by no means obvious that the UDHR, for example, is the “stunning, momentous” achievement it is claimed to be. Thomas Laquer, for example, has argued that there may have been no “moral progress” at all in the last five decades and thus no “stunning, momentous” achievement (he lists Pakistan, Biafra, El Salvador, Nicaragua, Vietnam, Argentine, Chile, Cambodia, Palestine, Algeria, Bosnia, Croatia, Kosovo, Rwanda, and Chechnya as prima facie evidence against linking ubiquitous rights talk with moral progress).
 But even if we discount his claim and assert that yes indeed there has been moral progress in the last half century, it is still possible that as Michael Ignatieff puts it “The decisive factor in the gradual reduction of cruelty and unmerited suffering in the Western world... has been not the growth of transnational rights instruments but the creation of regimes of constitutional law and political stability....”
 This is what I call elsewhere the Attribution Problem: assuming that there has been some kind of moral progress, should it be attributed to human rights? Should we be looking to an ‘international human rights regime’
 to reduce suffering and cruelty?


In some ways this is a moot point since from the point of view of justice, political liberalism rejects the idea that by itself a human rights regime would meet the requirements global justice. Rather, Political liberalism holds that a just global society depends upon the creation of just domestic societies who can be characterized as possessing a ‘moral character’ that embodies their commitment to fairness, equality, and reciprocity. This moral character in turn is the basis for the creation of just relationships between societies. Put simply and in the terms of the theme of this conference, political liberalism regards a just global order as one in which nationalism is tamed by a liberal people’s commitment to reciprocity, reasonableness, and fairness, as one in which liberal decent peoples have a developed notion of toleration, and as one in which human rights function merely as pragmatic criteria that diverse societies employ to evaluate their shared commitments to common norms. My task in this paper is to begin to sketch out, however briefly, just why this is.

§2. Human Rights in a Society of Peoples

To begin, it is useful to start with Rawls’ work on global justice, found in The Law of Peoples. There is nothing here whatsoever to suggest that Rawls had any expectation that human rights discourse would be or has been the source of moral and social progress. Nor does he equate global justice with the achievement of human rights. Whatever justice is achieved in a Society of Peoples, its source is in the prior domestic commitment of liberal peoples to something like political liberalism (or some conception of justice that bears a close family resemblance). 


Why is this the case? It is because for Political Liberalism, human rights are not basic. They are an expression of a more basic, more fundamental moral assessment: a judgment regarding toleration. Consider the role of rights in Rawls’ The Law of Peoples. Rawls discusses human rights almost exclusively in Part II where he introduces the concept of a decent people.
 As far as liberal peoples are concerned, references to human rights are virtually nonexistent. Why should the concept of human rights be of apparently little importance for liberal peoples? Because human rights are a subset of a more robust set of liberties and rights already guaranteed by a liberal people’s constitutional regime. Rawls views human rights “as belonging to a reasonably just liberal political conception of justice and as a proper subset of the rights and liberties secured to all free and equal citizens in a constitutional liberal democratic regime.” Thus, a liberal people actually has little use for the concept of human rights since (a) its internal affairs are regulated according to a more robust political conception of justice, while (b) its external affairs with other peoples result from its “moral character” and, because liberal peoples value reciprocity and reasonableness, their actions are constrained by this conception of justice, not by some external human rights standard.


The rather striking conclusion that follows is that should the world ever be populated only by liberal peoples, there would be no need for human rights discourse whatsoever. Human rights become important only for liberal peoples when questions arise about (a) whether potentially decent peoples can be tolerated and about (b) whether intervention in outlaw states is justified. In these contexts, rights discourse functions for liberal peoples primarily as a language of public representation to other non-liberal societies. In doing this, liberal peoples are motivated by two concerns: first to use language that is not deeply tied to liberal political theory, and, second, as peoples that value reasonableness and reciprocity, to take steps that lead to reasonable cooperation. 


As a result, human rights discourse arises then precisely at the point of encounter between liberal and non-liberal peoples. Its purpose—‘what human rights are for’—is determined by the practical needs these situations force on liberal peoples. It is not surprising that nearly all of Rawls’ discussion of human rights occurs in connection with decent peoples (Part II of The Law of Peoples). Nor should it be unexpected that the primary question human rights are introduced to address is the problem of the limits of liberal toleration. Indeed, Part II of The Law of Peoples begins with a discussion of toleration and the longest discussion of human rights (§10) occurs immediately after the hypothetical example of Kazanistan, an example meant to investigate the limits of liberal toleration. 


Once the possibility of a decent people is established, human rights discourse has a broader function. Now both liberal peoples and decent peoples will use human rights language. Thus it is not merely that liberal peoples need to publicly represent the limits of liberal toleration, but they wish to do so in concert with decent peoples. There must be some shared, agreed upon language. So, for example, when discussing outlaw states, Rawls argument that “liberal and decent peoples are justified in interfering with an outlaw state on the grounds that this state has violated human rights” is justified primarily in terms of toleration. For liberal and decent peoples, then, toleration is a common moral ground unites them in a Society of Peoples. This is not, I think, an unreasonable view. Surely, if Rawls had argued that there was a shared philosophical or religious view this would have been unconvincing. And it would have been, I think, unrealistic to suppose there is a common shared conception of human rights. But it is not unrealistic or unreasonable that diverse society will share—or at least come to share—basic fundamental judgments about what is and is not tolerable. 


In short, Rawls employs human rights in The Law of Peoples as criteria for toleration, specifically as criteria for whether or not non-liberal societies can be admitted to the society of peoples and for whether or not intervention in outlaw states is justified. The reason why this list of rights is in the end somewhat vague and imprecise is because it can be no more precise or determinate than our working conception of toleration. Rawls’ minimalist list of rights is a function of making toleration the fundamental liberal value and of steadfastly avoiding comprehensive doctrines as the theoretical foundation of human rights. Human rights then are evaluative criteria, indicators of something more fundamental and basic. 


To press this point, note that political liberalism would of course regard a just global society as exactly one in which all persons had secured their basic human rights, but this only means that human rights are necessary for global justice and not in and of themselves sufficient. 

§3. From States to Peoples

Suppose this account is largely correct, that is, suppose it is useful and accurate to conceptualize human rights as criteria for toleration. In order to defend the claim that global justice is best conceptualized as a society of peoples (each of whom possesses a moral character shaped by commitments to reciprocity and fairness and by a developed conception of toleration), we need to provide evidence not only why this is the correct conception of justice, but why it is not unrealistically utopian to assume that it is an actual possibility. After all, why suppose that the nation state can be sufficiently reformed to avoid the grotesque consequences that have been regular features of national behavior over the past several centuries? Exactly why is it that political liberals such as myself have any confidence whatsoever in the possibility of not merely taming the excesses of nationalism, but of the gradual process of change that results in peoples possessing minimally decent moral natures? Let me sketch out here why I think it is not unrealistically utopian to believe this is possible. 


First, I would reject categorically the sometimes made claim that the history of the 20th Century shows that ‘states’ are a failed project. This observation is generally made against the historical background of the two World Wars and the emergence of the European Union as a stabilizing political force in Europe. Indeed it is something of a commonplace among supporters of the EU that only a transnational political institution will be able to secure peace precisely by limiting the power of domestic governments. But this view is, I think, unduly parochial and narrow. There are many examples of domestic governments that honor human rights, promote economic justice, and do not engage in armed conflict with their neighbors. I think a minimal list would include New Zealand, Canada, Switzerland, The Netherlands, The United Kingdom, South Korea, Japan, Sweden, Norway, and Australia, among others. Of course, none of these states is above criticism. We may rightly find that some of their domestic policies fall short of what we (political theorists and globe-trotting cosmopolitan elites) might otherwise prescribe, but these societies clearly meet the minimal standards to be considered reasonably just domestic governments. Even some of the worst offenders in the 20th century (Japan, Italy, Germany, Spain) are states that currently value liberal ideals and continue to make unprecedented progress, both domestically and internationally. More importantly, perhaps, we can give at least a plausible explanation of how this has happened. While I am not here endorsing Rummel’s ‘democratic peace theory’, he at least offers an explanation as to why it is that democratic (politically liberal) societies are less likely to kill their own citizens and engage in war with others: 

A deeper explanation is that where people are free, they create an exchange society of overlapping groups and multiple and crosschecking centers of power. In such a society a culture of negotiation, tolerance, and splitting differences develops. Moreover, free people develop an in-group orientation toward other such societies, a feeling of shared norms and ideals that militates against violence toward other free societies.
 

Given the evidence of successful states and the possibility of a people acquiring a reasonably just moral character, it would be unduly pessimistic and overly cynical to reject altogether the idea of just domestic societies.


3.1 A People’s Moral Nature. Second, to extend this same idea, I agree with Will Kymlicka that it is reasonable to assume that “liberal nationhood” has been “a remarkable success in ensuring democracy, individual rights, peace and security, and economic prosperity for an ever-increasing number of people.”
 I also agree that in some ways liberal nationhood has failed and historically resulted in a range of injustices against “those who are not seen as full members of the nation,” including immigrants, indigenous peoples, and neighboring nation-states. Kymlicka considers one set of reforms for what he calls “taming liberal nationhood”. These include 

(1) adopting a more “multicultural” conception of nationhood to accommodate immigrants; (2) adopting a “multi-nation” conception of the state that recognizes the existence of sub-state nations and indigenous peoples . . . ; and (3) adopting geopolitical security arrangements that inhibit aggression between-nation states.


As reasonable as these proposals are, initially at least, political liberalism proceeds differently. It looks to the moral nature of a people as the basis for a just global order. Why is this? Why introduce this idea of a ‘people’s moral character’, which is, after all a metaphysically suspect concept capable of being true only at the level of a weak analogy? 


One consideration is that justice requires a proper moral basis. While justice as fairness distinguishes moral doctrines from political doctrines, it nonetheless retains its historical commitment to its Kantian roots. Motivations and intentions are important and justice is conceived as the achievement of underlying normative principles. It is not what is merely achieved, but also why it is achieved. 

The notion of a people’s moral character is introduced in part to emphasize how a just global society rests on a moral basis. Having a moral nature is what peoples have that states do not and it the possibility of a people that makes global justice conceptually possible. Put differently, only a society of peoples would be just, not a society of nation states. 


But what is a ‘moral character’ such that a people can possess it? It is useful here to operationalize the definition of a moral character in the following manner: A people’s moral character consists in the kinds of reasons that inform and influence its collective decision-making institutions. That is, what counts as a reason, the range of concerns that are taken to have weight in public discourse, and the manner in which the institutional and legal structures represent these reasons in the process of reaching collective decisions. Rawls argues that because all peoples have interests, otherwise they would be “passive and inert,” what is critical is that these interests be “reasonable interests guided by and congruent with a fair equality and a due respect for all peoples.”
 So the moral nature of a people is marked by having institutional structures that respond to interests that are themselves circumscribed by a commitment to reciprocity, reasonableness, fairness, and so forth.


Of course, distinct nations have unique histories and often appeal to distinct kinds of rationales when advocating for legal policies. Some claims that have great weight in some cultures will have little or less importance for others. Now, political liberalism does not suppose to dictate what reasons count as reasons nor is there any requirement that all peoples will appeal to the same set of moral rationalities, even though reciprocity, reasonableness, fairness, and equality are taken as fundamental moral judgments. In this way it differs from some cosmopolitan theories which emphasize the universality of moral claims and implicitly imply a uniform, common moral motivation for societies. Many things count for political liberalism as moral reasons, including a concern for the general welfare, a commitment to the common good, and even diffuse love for all persons. On the other hand, not just anything counts as a moral reason. Xenophobia would not count as a moral motivation nor its near cousins such as blind nationalism and nativism. What is important here is not the particular moral rationality per se, but rather that there be a developed sense of toleration since it is the moral judgment of toleration that is root of human rights. That sense of toleration may have its own unique historical roots in various societies and may be expressed differently, but it is not unreasonable to suppose that different cultures could each in their own way foster a regard and respect for others that creates a developed sense of toleration.


To show why this is, consider the concept of toleration. I take toleration to be a basic, fundamental judgment here and think we can give an account of toleration that satisfactorily meets any objection that our operative notions of toleration are necessarily parochial and culturally narrow. 


Over the past 300 to 400 years our conception of toleration in the West has undergone many important changes. There are four basic reasons for these changes. First, toleration increases as we encounter alien cultures and peoples. This occurs not only through increased travel but through the arts, including literature and film. It should not be surprising at all that tolerance for persons culturally distinct from us has grown alongside increased travel and availability of print and visual media. Second, toleration increases as we gain more scientific, objective (observer-neutral) knowledge about the human species. Undoubtedly, the human sciences of psychology, anthropology, and sociology have made important contributions to what we are and are not willing to tolerate. Third, we have grown more tolerant of alternative worldviews as our confidence in rationality has waned. Reasoned reflection may tell us much about how to live well, but it is ill-equipped to identify one particular, culturally specific way of flourishing as humans. Fourth, the success created by extending toleration in the past contributes to our willingness be more tolerant in the future, just as the failures created by our lack of intolerance for fundamental injustices have taught us the importance of being intolerant of certain actions and situations (such as genocide). 


For various historical reasons, articulating a shared conception of toleration has become an urgent and pressing concern in the past 50 years. These reasons include not only the continuing legacy of slavery in America and colonialism throughout the world, but also the ability of modern armies to methodically destroy civilizations and annihilate countless lives. Our increased ability to unilaterally intervene in the affairs of other nations has made it important to define more carefully what we will and will not tolerate. (Rights, because of their natural connection to toleration, are the means by which we do this. The discourse of human rights has become the mechanism by which a shrinking global community attempts to articulate a shared conception of just what it will and will not tolerate. But again: respect for human rights is indicative, not constitutive, of a just global order.)


3.2 Acquiring a Moral Character. How is it nation states acquire this moral character? How do they come to be motivated by reasonable interests? Here it is useful to consider Rawls’ account of stability. Beginning with Political Liberalism, stability emerges as a new problem in Rawls’ thought because once political society no longer rests on “ideas of truth or right” and instead relies upon “the idea of the politically reasonable addressed to citizens as citizens” it is unclear how stability can be insured, especially given the rejection of utilitarian, wealth maximization, and other consequentialist models of justice.
 Rawls’ answer is that stability is based on an overlapping consensus of reasonable comprehensive doctrines around a conception of justice defended by public reason alone. On his view, it is not that comprehensive doctrines agree on some particular claim, but rather that they agree on a claim that itself can be defended as a free-standing view by appeal to public reason alone. Without this qualification, stability would be illusory since each person’s commitment would be primarily to his or her comprehensive doctrine. Should they be able to form a consensus at a later time on a conception of justice closer to their own comprehensive doctrine, they would readily abandon the earlier consensus in order to achieve this. What we require is political stability independent of “shifts in the distribution of political power” and assurance that “those who affirm the various views supporting the political conception will not withdraw their support of it should the relative strength of their view in society increase and eventually become dominant.”
 Rawls conjectures instead that 

as citizens come to appreciate what a liberal conception [of justice] achieves, they acquire an allegiance to it, an allegiance that becomes stronger over time. They come to think it both reasonable and wise to affirm its principles of justice as expressing political values that . . . normally outweigh whatever values may oppose them.
 

Rawls argues that a similar process occurs in a Society of Peoples: 

[W]hen the Law of Peoples is honored by peoples over a certain period of time, with the evident intention to comply, and these intentions are mutually recognized, these peoples tend to develop mutual trust and confidence in one another. Moreover, peoples see those norms as advantageous for themselves and for those they care for, and therefore as time goes on they tend to accept that law as an ideal of conduct.


To explain how this process takes place, political liberalism relies upon the idea of a ‘reasonable moral psychology’ and ‘moral learning’. The basic idea here is that over time trust and confidence “grow stronger and more complete as the success of shared cooperative arrangements is sustained over a longer time; and they also grow stronger and more complete when the basic institutions framed to secure fundamental interests . . . are more willingly and steadfastly recognized in public political life.”
 


This process of moral learning is reinforced by the achievement of significant political goods, that is, what is “realized by citizens . . . when they act to uphold a just constitutional regime.”
 Part of a people’s moral nature is the justified pride they take in “[e]stablishing and successfully maintaining reasonably just . . . democratic institutions over a long period of time” which “esteem as one of the significant achievements of their history.”
 Notice however that while a people may have ‘proper patriotism’, that is, a justified pride in their collective accomplishments, this is a political achievement, and not the achievement of the nation or community. This is important because justice as fairness abandons the ideal of political community because of the fact of reasonable pluralism. Indeed, the idea of a political community “is no longer a political possibility for those who accept the basic liberties and the principle of toleration that [are] basic to democratic institutions.”

§4. Concluding Comments


Let me conclude with two comments. First, whether or not this is a reasonable view can in part only be know hindsight since it “needs to be confirmed by what actually happens historically.”
 If it is reasonable to expect and it does occur, then not only will there be global stability (that is, peace, a reduction of poverty, and the expansion of personal liberties), but it will be stable for the right reasons (that is, because it is just). 

Second, there is reason to be hopeful that this will occur. As Kymlicka notes, liberal nationhood, with its regime of rights and democracy, has been outstandingly successful in promoting basic liberties and securing economic wealth. It is not difficult to imagine that this progressive trend will continue as nations continue to reap the goods of just political cooperation. The achievement of these vital political goods depends on curbing the excesses of two centuries of failed nationalist projects and creating a reasonable moral character—a daunting task indeed. Still, if I am correct, this is not only achievable, but it reasonable to suppose that a just global society is realistically possible. 
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